STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION

LEGAL DIVISION - MIC 82
450 N STREET, SACRAMENTO, CALIFORNIA
(P.O. BOX 942879, SACRAMENTO, CALIFORNIA 94279-0001)
Office No. (916) 323-7713

Fax No. (916) 323-3387

January 25, 1995

The Honor abl e Robert C. Petersen
Santa Cruz County Assessor

Attn:

Governnment Center, 701 Ccean Street
Santa Cruz, CA 95060

In Re: Change in Owmership - Conparability of Repl acenent

Property for Exclusion under Section 68 and Rule 462.5,

subdi vi si on (c).

Dear M.
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Ri chard Ochsner, requesting our opinion on the application of the

excl usion from change in ownership for replacenent property under

Section 68 and Property Tax Rule 462.5 (Title 18 Cal.
Regs. 462.5) relative to a unique set of circunstances. The
original property is described as follows:

1. Approximately 10.8 acres of a 28.87-acre parcel, known as
the "G Property"” in the Cty of San Jose was condemed
in June 1990 by the State of California Departnent of
Transportation for an extension of H ghway 85 (a north-south
freeway) in Santa C ara County.
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(a) Zoned agricultural since 1940; inproved with farm
buil dings and a two-fam |y resi dence owned and occupi ed by the
G famly (hereinafter "owners");

(b) Approximately 13 acres was desi gnated "Freeway
Reserve" by the California H ghway Conm ssion in 1956/57; shown
as part of West Valley Transportation Corridor on assessor's
parcel maps, general plan, and zoni ng naps;

(c) Located on mmjor arterial, Al naden Expressway, and
in the proposed freeway extension; parcel originally |arger, but
owners sold 8 acres to regional shopping center in 1965;

(d) Al devel opnment denied by county planning due to
future hi ghway extension, except for special use permt granted
in April 1973, for golf driving range/school and golf shops (from
whi ch condemmed portion was ultimately taken);

(e) Parcel annexed to City of San Jose in 1983,
W lianson Act contract non-renewed in 1984; designated on city
general plan as comercial/multi-famly residential, but zoning
continued agricul tural;

(f) Owners | eased and/ or operated driving range and
shops until State condemmation in 1990; State appraised val ue of
$12,539, 000 for property based on comercial/multi-famly
residential use; remaining 17 acres currently being rezoned to
conmer ci al .

2. The repl acenent property recently purchased by owners
consi sts of approximately 17 acres and totals $12,293,614, and is
described as foll ows:

(a) I'n Santa Clara County, three single famly
resi dences, one duplex, 4 commercial office buildings, one
commerci al property and one commercial |and;

(b) I'n Santa Cruz County, one residential condom nium
and one commercial office building;

(c) I'n San Joaquin County, one commercial |and and
bui | di ng constructed;

(d) I'n Placer County, one single famly residence;
(e) I'n Oange County, one commercial |and; and

(f) I'n Alanmeda County, one commercial | and.
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Pursuant to Section 68 and as interpreted by Rule 462.5,
subdi vision (c), you question whether the replacement properties
may be deened conparable as "simlar in size, utility, and
function" to the original property taken by the state.
Specifically, you have requested that we address the foll ow ng:

1. Since the original property was under a WIlIlianson Act
Contract, how do the "restrictions" under Rule 462.5, subdivision
(c) apply in this instance?

2. If the 10-acre original property was a golf driving range
with a 1600 square foot building, howis it conparable to a 1.63
-acre replacenent property in Santa Cruz County with a 14,520
square foot office building?

3. How do the previous questions and answers apply to the
repl acenent properties purchased in other counties?

Your questions pertain to the application of the standards
for "conparabl e property” under Rule 462.5, subdivision (c),
whi ch states that replacenment property shall be deened conparable
to the property replaced if it is simlar in size, utility, and
function. It is clear fromSection 2 of Article XIIIT A of the
Constitution that a replacenent property nust neet all three
conparability criteria to be considered "conparable.” If the
repl acenent property does not neet the conparability tests, any
property that does not is subject to reappraisal. (Rule 462.5,
subdi vision (c)(3).)

Par agraph (1) under subdivision (c) states that property is
simlar in function if it is "subject to simlar governnental
restrictions as the condemmed property, such as zoning."
Paragraph (2) of subdivision (c) states that replacenment property
is simlar in both size and utility if it is, or is intended to
be, used in the sane manner as the taken property. The
conparability standards are illustrated in the exanples given in
par agraph (3) of subdivision (c). These exanples denonstrate
that replacement property is simlar in size and utility only if
its actual or intended use is simlar to the actual use of the
taken property. Accordingly, the answers to your questions are
explained in light of these exanples and the | anguage of
subdi vision (c).

Question 1. Since the original property was under a WIIlianson
Act Contract, how do "governnment restrictions” under Rule 462.5,
subdi vision (c) apply 1 n this instance?
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The issue is whether the standard of "simlar governmental
restrictions,” in paragraph (1), subdivision (c), requires that
where the original property is restricted under a Wl Ilianmson Act
Contract, the replacenment property nust also be so restricted.

The term "governnent restrictions" refers to a nunber of
possible imtations placed upon the use of property by state
and/or | ocal governnent. The nost obvious exanple is "zoning" as
menti oned in paragraph (1). However, WIIlianmson Act contracts,
open space easenents, special use permts, and general plan
desi gnations are other exanples of such restrictions.

Moreover, the rule expressly states that the property nust
be subject to "simlar government restrictions," though not
identical. W have historically taken the position that whether
restrictions are "simlar" is a question of fact for the assessor
in each case. Thus, facts denonstrating simlar governnent
restrictions in the instant case require that the repl acenent
property need not exactly replicate the WIlIlianmson Act contract,
freeway reservation, and special use permt restrictions
characterizing the original property. However, what constitutes
sufficient simlarity of restrictions is a decision for the
assessor based on an evaluation of all the facts.

We have advised in the past that the assessor should keep in
m nd the underlying intent of Proposition 3 (Section 2 of Article
XI1IA of the Constitution), i.e., that Proposition 3 was designed
to correct an inequity that occurs when a governnental agency
forces a property owners to relocate to make way for a public
proj ect through em nent domai n proceedi ngs or inverse
condemmati on. The displaced property owner should not be faced
with the double penalty of a tax increase after a governnent-
caused rel ocation. However, correcting such an inequity does not
mean permtting the property owner to experience a "gain," since
Proposition 3 was not intended to be a tax benefit. Thus, the
di spl aced property owner is allowed to replace what he | ost
t hrough em nent domai n proceedi ngs, (including replacenent of the
base year value) providing the replacenent property is simlar.

In determning simlarity of the governnent restrictions on
repl acenent property and the property taken, the primary question
here is the nature of the restrictions on the original property.

The owners claimthat the controlling governmental restriction
on the original property was the State's reservation of it as a
freeway, and that but for the freeway reserve, they could have
i nproved the property with comercial and nulti-famly
devel opnent in conpatibility with the general plan
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(notwi thstanding the golf driving range). The WIIianson Act
Contract, they contend, was nerely a nmeans of reducing the
property taxes while it was held for future condemation, and was
not indicative of actual use, a theory which tends to be
substantiated by the fact that the WIllianmson Act Contract was
not proposed or executed until 1973, after fornmal reservation of
the property in the State Transportation Corridor.

The owners further contend that from 1956/57 (original date
of freeway reservation) to the date of condemation (June 1990),
the County of Santa Clara and subsequently the Cty of San Jose
prohi bited the owners fromany comercial and/or nulti-famly
residential devel opnment on the property with the exception of the
speci al use permt for the golf driving range and shops.
Conversely, throughout the m d-1960's, and 1970's Santa O ara
County rezoned and approved the devel opnent of nunerous
commercial conplexes, multi-famly housing units, and a | arge
regi onal shopping center imedi ately adjacent to the owners
property, but refused to rezone owners' property. Heavy
commercial and nmulti-famly residential devel opnent was permtted
to surround the owners' property during subsequent years, but was
di sal | oned on owners' property, for the reason expressly stated
in paragraph 18 of 1984 City of San Jose Ceneral Plan, as
fol | ows:

When an area is designated as a proposed freeway of State
transportation corridor and its dedication is not required by the
Cty, that area has an alternate | and use designation. Unless
that alternate | and use designation is specifically shown on the
Land Use/ Transportation Diagram the alternative |and use
designation is the designation of the property which bounds the

proposed corridor. |If the proposed corridor is bounded by nore
t han one designati on, each designation applies to the centerline
of such corridor. In the event land is subdivided with a future

freeway or State transportation corridor, the recorded Parcel Map
or subdivision Map shall show the corridor traversing the |ots.

During the sane tine period, the alternate | and use
designation for the property under the general plan was
commercial/multi-famly residential, though the zoning remai ned
agricultural. Thus, any rezoning and/ or permanent devel opnent
was deni ed the owners pending the freeway extension. However,
the Gty of San Jose clearly anticipated high density devel opnent
on the property once the freeway was constructed. This is also
stated at the end of the sane paragraph 18 in the general plan as
fol |l ows:

If a portion of the dedicated parcel renains outside the
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corridor, the City may permt that portion of the property
bordering the corridor to be developed with a greater intensity
if all of the following are net:

1. The subject property includes a portion of the
parcel within the proposed corridor and a portion
bordering it.

2. Both portions have the sane alternate |and use
desi gnati on

3. The devel opnent intensity permtted on the portion
of property bordering the proposed corridor does not exceed the
anount whi ch woul d ot herwi se have been permtted on the entire
parcel if dedication had not been accepted.

In furtherance of such anticipated future devel opnent, the
City filed a Notice of Non-renewal of the WIIlianmson Act Contract
in 1984, even though the rezoning fromagricultural to
commercial/multi-famly did not occur until the State took
possession in 1990. And in 1992, the City approved the owners
application for rezoning the remaining 17 acres (left fromthe
condemmation), to commercial/multi-famly. A further rezoning of
the 17 acres to entirely commercial is pending at this tine.

Recogni zi ng that the owners' use of the property was
dictated primarily by state and | ocal government agenci es whose
key interest was limting the state's ultinmate cost of
acquisition, and that it would be difficult, if not inpossible,
to | ocate replacenent property which was simlarly restricted, we
are not in a position to evaluate all the facts. Certainly there
is sone evidence, at |east, which indicates that the general plan
| and use designation, rather than the agricultural zoning, may be
the nost realistic and controlling governnental restriction for
pur poses of conparing simlar governnent restrictions. However,
your office may choose to apply the | anguage requiring "simlar
governnental restrictions" to these facts in any nmanner you
believe to be within the scope of the rule.

Simlarity of governnment restrictions is a difficult
conparison, even given a relatively sinple set of facts. The
matter is further conplicated here in that the original property
was subject to a restriction (the freeway reservation) unlikely
to be considered simlar to any other type of governnent
restriction, and the replacenent property appears to be subject
to far less land use restrictions than the original property.
The original property, as we have di scussed, was one 10-acre
parcel designated freeway reserve, zoned agricultural, general
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pl anned comercial/rmulti-famly, and limted in use to a driving
range, a 1600-square foot commercial building, and a two-famly
residence. The replacenent property consists of 15 parcels on 17
acres in several different counties, none of which are designated
right-of-way reserve, and none of which are zoned agricultural,

or are otherwise limted in devel opnent or use. 1In fact, a large
nunber of the replacenent parcels are inproved with office and
comercial buildings, multi-famly and single famly residences,
and one with a nobile honme park.

I n answer to your question, therefore, "simlar governnental
restrictions" under paragraph (1), subdivision (c) of Rule 462.5
does not require that the replacenent property nust be subject to
the identical restrictions as original property. Rather, the
repl acement property nust be simlarly restricted or zoned, and
several dissimlar governnent restrictions are apparent here. |If
you find convincing evidence that the agricultural status and
zoning on all or part of the original property was not indicative
of the actual |land use restriction (WIIlianmson Act Contract and
agricultural zoning), and that the true restrictions had, in
reality, changed fromagricultural to conmmercial/nulti-famly at
the tine of the City's annexation and general plan in 1983/ 84,
then sonme simlarity in governnent restrictions between the
original property and the replacenent property nmay be identified.

Question 2. |If the 10-acre original property was a golf driving
range wth a 1600 square Toot building, howis It conparable to a
1.63-acre replacenent property 1n Santa Cruz County wth a 14, 520
square foot office buildi ng?

The answer to this question bears directly on the
application of paragraph (2) of subdivision (c) which sets forth
standards for conparability of size and utility of the original
property and replacenent property. Paragraph (2) states in
pertinent part:

(2) Both the size and utility of property are interrel ated
and associated with value. Property is simlar in size and
utility only to the extent that the replacenent property is, or
is intended to be, used in the same manner as the property taken
(i.e., single-famly residential and duplex, multi-famly
residential other than dupl exes, comercial, industrial,
agricultural, vacant, etc.) and its full cash value does not
exceed 120 percent of the award or purchase price paid for the
repl aced property.

Sub- paragraph (A) states further that "A repl acenent
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property or any portion thereof used or intended to be used for a
pur pose substantially different than the use made of the repl aced
property, shall, to the extent of the dissimlar use be
considered not simlar in utility.”

Based upon the foregoing, it is clear that size and utility
are interrelated and associated with value. Thus, the term
"size" does not refer to the physical dinensions of the property.

Rat her, the | anguage attenpts to clarify that the size and
utility of the property relate to the size of the condemmati on
award. The test with regard to size and utility is one of
simlar use and value. That is, if the original property and the
repl acenent property are not substantially different in use
(applying the board classifications in the rule: i.e., single-
famly residential and duplex, multi-famly residential other
t han dupl exes, commercial, etc.), and the full cash val ue does
not exceed 120 percent of the award or purchase price paid for
the repl aced property, then the criteria of conparability in
regard to size and utility are net. |If you find that the portion
of the original property with the 1600-square foot commerci al
bui l di ng and driving range was in the sane general use
classification as the replacenment property in Santa Cruz County
(a 14,520 square foot office building on 1.63 acres), and that
the value standard is also net, then the replacenent property may
be conparabl e.

A greater problemfromthe standpoint of conparability under
par agraph (2), exists where the owners seek to replace the
ori ginal 1600-square foot comrercial building with nore than one
repl acenent commrercial building (four have been acquired) and two
parcel s of vacant commercial |and. The owners argue, consistent
with their contention discussed under Question 1, that all of the
i nprovenents existing on the replacenent property could have, and
nost |ikely would have, been constructed on the original property
had the original property not been wi thheld from devel opnent in
the State transportation corridor. They contend that a 14,520
square foot office building is simlar in size and utility to
what coul d have been constructed on the original property. The
obvi ous weakness in this argunent, however, is that the |anguage
in the rule presunes that the conparison will be nmade based on
actual use of the original property, not intended use. The rule
allows for a finding based on intended use only with regard to
the repl acenent property, not the original property (subparagraph
(A), paragraph (2)).

Question 3. How do the previous guestions and answers apply to
the replacenent properties purchased in other counties?
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The definition of "replacenent property"” under Rule 462.5,
subdi vision (b)(3) neans "real property acquired to replace real
property taken." Section 104 defines the termas including both
| and and i nprovenents. W have |ong recogni zed that neither the
statute, Section 68, nor Rule 462.5, restrict the term"real
property” to a single unit. Moreover, displaced owners may
acquire repl acenment property in any county whose board of
supervi sors has authorized by |ocal ordinance that the provisions
of Sec.2, Art. XIIIA are applicable to persons with original
property is outside that county.

The issue seens to be whether the replacenent property can
be divided into nunerous appraisal units in several different
counties. Cearly, nothing in the rule expressly says that you
can do this. Based on the exanples found in subdivision (c),
however, we have concluded that there is an intent to permt
segregation of the replacenent property both on the basis of
apprai sal units and on the basis of |and versus inprovenents.
Thus, for purposes of determ ning conparability and the anmount of
relief, the test set forth in subdivision (c) can be applied in
conparing i nprovenent to inprovenent and | and to | and.

In order to accurately determ ne conparability in the
i nstant case, the assessors in counties where the displaced
owners have acquired repl acenent property, together with the
Santa Clara County Assessor's O fice, may need to jointly nake
such conparisons. Viewed as a whole, the conpilation of all of
the repl acenent properties (listed on "Reinvestnent of 14611
Al maden Express.," attached) enconpasses 4 office buildings, 2
comercial buildings (1 recently constructed), 1 duplex, 4 single
fam |y residences, and additional uninproved acreage zoned
commercial. Although sonme of the parcels and/or inprovenents
i ncluded within the replacenent property may not be conparable to
the original property and may be considered to have undergone a
change in ownership, your offices, as well as the other
assessors' offices affected may wi sh to approach the final
determ nation of this matter fromthe sane factual and procedura
basis and jointly resolve the issues presented.

Qur opinion is, of course, advisory only and is not binding
on your office or on the assessor of any county. Qur intention
is to provide tinely, courteous and hel pful responses to inquires
such as yours. Suggestions that help us to acconplish this
obj ective are appreciated.

Si ncerely,
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/s/ Kristine Cazadd

Kristine Cazadd
Tax Counsel

KEC
cc: The Honorable Alfred E. Carl son
Santa C ara County Assessor

The Honor abl e Robert Shel | enberger
San Joaqui n County Assessor

The Honorabl e John N. Scott
Al aneda County Assessor

The Honorable Bradley L. Jacobs
Orange County Assessor

The Honor abl e Bruce Dear
Pl acer County Assessor

The Honor abl e Senat or Tom Canpbel |
California State Senate

373 First Street, Suite 100

Los Altos, CA 94022

M. John G acomazzi
1192 Carrie Lee Way
San Jose, CA 95118

M. John Hagerty, M C. 63
Assessment Standards Chief, MC 64
Ms. Jennifer WIllis, MC 70
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